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BOARD OF REGENTS 
 

SUMMARY OF ITEM FOR ACTION, 
INFORMATION OR DISCUSSION

 
TOPIC:  University System of Maryland: USM 403(b) Plan Amendments  
 
COMMITTEE:  Finance 
 
DATE OF COMMITTEE MEETING:  June 14, 2011 
 
SUMMARY:  Federal tax law permits limited options for employers to provide individual 
employees compensation which is deferred until the employee leaves employment.   The USM 
already has a non-qualified Section 457(f) Contingent Deferred Compensation Plan.  The 457(f) 
plan requires that compensation be subject to a substantial risk of forfeiture for a set period of 
time, making its use desirable under narrow circumstances. At the request of the Board’s 
Committee on Organization and Compensation, USM staff and the Office of the Attorney 
General have explored other options permitted under federal tax law for deferred compensation 
to retiring USM personnel. 
 
The attached, proposed amendments would authorize an additional option for USM.  The 
amendments allow for post-severance contributions to a former employee’s Section 403(b) 
retirement plan. Under this option, federal tax law affords governmental, educational institution 
employers considerable flexibility as to the timing and amounts of deferred compensation, as 
well as the selection of employees to whom it is offered.  The option also has significant tax 
advantages to the employee, and it is particularly advantageous for certain employees who are 
nearing retirement.  A summary of the major elements of post-severance contributions to a 
403(b) Plan (“Plan”) is attached. 
 
In order for the USM to provide this option, the attached proposed amendments to the USM’s 
403(b) Plan are required.  Adopting the amendments will not require USM to utilize the post-
severance compensation feature, but instead will permit greater flexibility in structuring 
individual compensation packages. Accordingly, proposed amendments to Plan sections 
2.01(c), 2.31, and 3.05 will authorize the USM to offer post-severance compensation.  In 
addition, the attached document also includes a series of technical amendments to the Plan 
(Sections 2.26, 3.03, and 7.01) that merely reflect recent IRS guidance regarding participation 
by members in military service.   
 
ALTERNATIVES(S):  The Committee could decline to recommend that the Board adopt the 
amendments. 
 
FISCAL IMPACT:  Potential additional annual costs are dependent upon the individualized 
circumstances of each agreement to provide post severance contributions. 
 
CHANCELLOR’S RECOMMENDATION: That the Committee recommend adoption of the 
proposed amendments to the USM’s 403(b) Plan.  
 
 
COMMITTEE RECOMMENDATION:     DATE:  
 
BOARD ACTION:       DATE:  
 
SUBMITTED BY:  Joseph F. Vivona (301) 445-1923 
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SUMMARY 
Post‐Severance Contributions to a Governmental  

Section 403(b) plan 
 

An employer can make post‐severance contributions to a Section 403(b) plan: 
 

• In the year of severance, plus the five years following the year of severance 
 

• In an annual amount limited to the lesser of 1) pre‐retirement salary, or  
 2) $49,000, as COLA‐adjusted by the Internal Revenue  

 
• For shorter periods of time or in lesser amounts 

 
Employer Advantages: 

 
•  No FICA taxes are paid on post‐severance additions  
 
• A governmental Section 403(b) plan is not subject to anti‐discrimination provisions, allowing use of post‐

severance contributions in a targeted manner (e.g., faculty members age 65 or older with 15+ years of 
service) 

 
• Post‐severance retirement contributions could be offered for a limited period of time, limiting this 

benefit to qualifying employees who severed employment within a specified interval 
 
• The employer can spread the costs of a retirement incentive over a longer period than other available 

options such a  “2x” window program  
 

• A post‐severance contribution option may offer political advantages to cash buyouts and other cash 
incentives because it is a “retirement” benefit, offered through a vehicle that is generally familiar, and 
the outer parameters of use are established by the Internal Revenue Service 

 
Employee advantages/disadvantages: 
 

• Income taxes are deferred until contributions are withdrawn from Section 403(b) plan 
 

• No FICA taxes on post‐severance contributions 
 

• Entire amount is not accessible until contributions are made (but offset because an employer can access 
existing account balance once employment is severed) 

 
• Post‐severance contributions end upon the death of an employee 
 

To permit post‐severance contributions, the Board of Regents must amend USM’s Section 403(b) supplemental 
plan document to permit post‐severance additions. Amendment of the plan document would not require post‐
severance contributions, but would permit the Board to authorize post‐severance contributions on either an 
individual or categorical basis. 
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