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APPROPRIATIONS COMMITTEE
Tuesday, January 30, 2007

HB 81 Maryland Higher Education Commission – Review of Duplicative Academic Programs
Regent Orlan Johnson and Chancellor William E. Kirwan
We thank the Chair and members of the committee for the opportunity to comment on HB 81.  On behalf of the University System of Maryland and the Board of Regents, we are here today to voice our support for the intent of this legislation, which is to avoid unnecessary duplication of academic programs.  This principle is very much in keeping with the tenants of our Effectiveness and Efficiency effort, in which we take a broad, system-wide approach to how we best manage and deploy limited resources, both on the system level and at the institutional level.

At the same time, however, it is important that we work to avoid any unintended consequences that may result from this proposed legislation such as:
· creating the possibility of major delays in needed academic program approvals;
· placing students in programs approved since July 1, 2005, at risk of forfeiting their investments of time and tuition in programs that could be eliminated;  
· jeopardizing the general spirit of cooperation and collaboration among institutions; and
· enacting legislation that creates the potential for public institutions and agencies to bring suit against one another.  

Of these concerns, the issue of creating significant delays in implementing important new programs is of paramount importance.  Given the changing nature of the economy and shifting workforce demands, as the General Assembly has long advocated, higher education must be able to add or expand programs quickly to meet the needs of our students and our state.  The increasingly global economy, the aging U.S. population, the growing importance and ever changing technology, the challenges of homeland security, and the BRAC needs are all examples of reasons why the USM and other institutions must be in a position to respond rapidly to ever-changing student demands and needs.  

With judicial review available to any party that wishes to oppose an MHEC decision, however, long delays in implementing new, important programs are likely to result.  Under typical timelines for completing the current MHEC process and the various levels of judicial review, a realistic estimate of the time it would take to resolve a dispute is two years or more.  Because of the nature of judicial procedure, even a totally meritless challenge can drag on for that long.  

Adding years to Maryland’s process for starting new, needed programs will have significant  unintended consequences and harm not just institutions but also the State’s students, its business and research communities, its economic development needs and its ability to respond to critical workforce demands. 
An alternative approach, which the USM would support, would be to refer disputed programs to an impartial third party for, as an example, binding arbitration.  Such an approach would enable 
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institutions to seek relief from an MHEC decision but to do so in a timely manner.  The
Maryland Judiciary's Mediation and Alternative Conflict Resolution Office is willing to assist the higher education community in developing such an alternative. 
A second concern arises from the provision of this bill that makes it retroactive.  More than 150 new degree programs have been approved by MHEC since July 1, 2005, the retroactive date mentioned in the bill.  Students have paid tuition and made progress toward their degrees in good faith, relying on the integrity of the state to stand behind decisions it has made.  If this bill is passed in its current form, these students could have their degree programs challenged in judicial as well as administrative proceedings, leaving them in an untenably ambiguous, traumatic and disruptive situation.
Under the current process, a college or university's request to offer a new program is subject to significant review:

· to ensure it meets workforce demands;

· to make sure it fits the institutional mission;

· to ensure alignment with the state plan;

· and to avoid unnecessary duplication as provided in law.  
Undoubtedly, the current program approval process has room for improvement.  To that end, an Academic Advisory Group, which is comprised of representatives from two-year, four-year, public, private and career institutions, has been working since last March, reviewing the current approval process.  They will be making recommendations shortly.  For the majority of new academic programs, a revised review process through MHEC is sufficient and timely, allowing for review and comment by other institutions and for institutions to develop needed programs. 

We recognize that in some cases, however, the decisions are more complex and it may be necessary for a credible, comprehensive, independent third party review process to be developed that would consider appeals of MHEC decisions. Mediation and arbitration, alone or in combination, are two such alternatives that can subject a decision to rigorous reconsideration, while avoiding long delays, and without the damaging divisiveness of litigation.    
Thank you for the opportunity to offer these comments on HB 81. We are eager to work with the sponsors of the bill and our colleagues in higher education to create a bill that will address the concerns of unnecessary duplication, while at the same time permitting an orderly and timely process for reaching decisions on program approvals and without jeopardizing the future of students who, in good faith, enrolled in previously approved programs.
